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ACTS AMENDMENT (LESBIAN AND GAY LAW REFORM) BILL 2001 
Committee 

Resumed from 13 March.  The Chairman of Committees (Hon George Cash) in the Chair; Hon N.D. Griffiths 
(Minister for Racing and Gaming) in charge of the Bill. 

Clause 26: Section 6A - 
Progress was reported after the clause had been partly considered.  

Clause put and passed. 

Clause 27:  Section 7 amended - 
Hon PETER FOSS:  We had a pregnant pause when we were last discussing this clause.  I was trying to work 
out how the legislation works in deeming a person a parent.  I went through what is necessary for those 
provisions to apply.  Members agreed that there had to be consent and a fertilisation procedure, which is defined 
as artificial insemination or the process of fertilising an ovum outside the body and transferring the fertilised 
ovum into the uterus.   

The Human Reproductive Technology Act contains the following definition - 

fertilisation , for the purposes of this Act, means the process that commences at the moment of 
inclusion of a sperm head within the plasma membrane of an egg, and is completed with the 
appearance of a two-cell zygote;  

I assume that the critical point when a person is deemed to be the parent is when fertilisation occurs within the 
meaning of the Act.  The consent continues up to that point, certainly as far as artificial insemination is 
concerned.  If that is not the case, I would like to know when it is.   

Hon N.D. GRIFFITHS:  Artificial insemination is when the sperm is introduced into the woman’s body, while 
in-vitro fertilisation involves the transfer of an embryo into a woman’s body.  

Hon PETER FOSS:  So it is the procedure that matters, and irrespective of whether the procedure is successful, it 
does not become a legal consequence until such time as it is successful.  In other words, the question does not 
arise until the procedure is successful.  From the point of view of the law, is the point at which the person has 
that procedure - introducing either the sperm or the zygote - also the point at which the legal requirements apply?   

Hon N.D. Griffiths:  Yes.  

Hon PETER FOSS:  As the law currently stands, it is quite possible that a person may have had this procedure, 
and split up with a partner after the procedure had taken place, but that person will still be deemed to be parent 
even though there is no continuing relationship.  

Hon N.D. GRIFFITHS:  The important nexus is that the consent, the relationship and the procedure must all be 
there at the one time.  If the relationship breaks up subsequently, that is irrelevant.  That point was also made last 
night.  

Hon PETER FOSS:  That is correct, but I wanted to establish the point in time when it becomes irrelevant.  We 
have established that it becomes irrelevant once the procedure has occurred with coexisting consent.  That 
consent, to some extent, would be presumed if the relationship continued but could be proved to have existed 
even if it did not exist.  I am happy with that.  The consequence of that is that there is a conclusive presumption 
and it would not matter who the sperm was donated by, even if the sperm had been donated by the husband, and 
then subsequently the couple broke up and a subsequent relationship commenced.  If that sperm was then used to 
inseminate the woman, and she became pregnant under those circumstances, there would be a conclusive 
presumption that the father was the new partner.  I am talking here about the law as it stands.  

Hon N.D. GRIFFITHS:  Yes.  

Clause put and passed. 

Clause 28:  References to “fertilization procedure” amended -  
Hon PETER FOSS:  Will the minister explain this amendment?  

Hon N.D. GRIFFITHS:  This is very much consequential and arises from the changes in the definition section, 
so that, where the words appear they are consistent throughout the Act.  
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Hon PETER FOSS:  I must have missed that.  It might have been one of the things I decided did not need to be 
put in. The new definition will amend the Human Reproductive Technology Act 1991, and ensure that there is 
no difference in meaning between the two provisions.  

Clause put and passed. 

Clause 29 put and passed.  

Clause 30:  Section 18 amended -  

Hon PETER FOSS:  I have raised this matter before.  The Opposition is concerned to ensure that these changes 
have an impact.  People can be given to understand the child is the offspring of two people whose names appear 
on the certificate.  There will be a refutable legal state, and a logical absurdity.  In what circumstances will the 
amendments to the Births, Deaths and Marriages Registration Act have an impact on some of the provisions 
contained in part 4, in particular, section 28?  What is the legal use of making these changes?  There will 
obviously be some usage in this, but where does the minister see it as being able to assist the child by issuing a 
fresh copy that does not include reference to the adoption or birth parents?  What would be the benefits of this 
change?  

Hon N.D. GRIFFITHS:  Section 28 of the Births, Deaths and Marriages Registration Act 1988 reads -  

If the Registrar is required under section 86 of the Adoption Act 1994 to issue a certified copy of that 
portion of the registration of an adoptee’s birth that does not refer to the adoptee’s adoption or birth 
parents, the certified copy is to be in an approved form. 

The member’s question really relates to section 86 of the Adoption Act 1994, which reads - 

At the request of - 

(a) an adoptee’s adoptive parent, if the adoptee is less than 18 years of age; or 

(b) an adoptee, if the adoptee is 18 or more years of age, 

the Registrar is to issue to the person making the request, a certified copy of that portion of the 
registration of the adoptee’s birth that does not refer to the adoptee’s adoption or birth parents. 

The operation of this clause will be no different from the operation of section 86 of the Adoption Act.  Two 
categories of persons can make a request to the registrar and the registrar can issue a certified copy that does not 
refer to the adoption.  That is the call of the adoptive parents or, if the adoptee ceases to be an infant, the call of 
the adoptee.  It treats adoptees alike. 

Hon PETER FOSS:  I understand the legal effect, and that a person will get a birth certificate substituting the 
adoptive parents for the relinquishing parents.  The point I made is that one reason for that is to enable the child 
to have a birth certificate which, for all intents and purposes, will take the child through life without anybody 
being aware that he or she is adopted.  That is obviously not the case with same-sex parents.  What benefit does 
this amendment have beyond that benefit?  There must be one.  What is the benefit in having a certificate that 
does not show the adoption when it is obvious on the face of it that there is an adoption? 

Hon N.D. GRIFFITHS:  It gives the adoptive parents of an infant the option of not disclosing to the world at 
large, including the infant, that he or she is adopted.  Non-infant adoptees have the option of not making 
reference to their ancestry.  I presume the member is making a point about adoptees of same-sex couples.  It is 
no different for them than it is for any other adoptee.  The Government’s position is that the law should apply 
equally to adoptees. 

Hon PETER FOSS:  Perhaps I did not put my question very well.  I understand the legal argument and the logic 
of what the Government is doing.  I am asking about the practical result of it.  The minister made two statements, 
one of which I accept and one which I have difficulty accepting.  The first, with which I agree, is that a birth 
certificate is issued without reference to the natural parents, which enables a person to cast loose any ties with 
the previous parents; in other words, there is no evidence of the genetic ancestry of the child.  The minister 
correctly said that it identifies the fact that an adoptee has cast aside the previous family’s link and taken up a 
new link.  The minister secondly said that it allowed those adoptees to present themselves to the world without 
anybody knowing that they were adopted.  I have some difficulty with that because it is genetically impossible 
for two male parents or two female parents to have a child and it would be obvious that there had been an 
unusual situation.  I accept the point that it is an inevitable consequence.  Is there another reason, other than 
those reasons, one of which I accept and one which I do not?  I assume that there are no other reasons.  I thank 
the minister for the first of those reasons, which I accept because it is a useful point.   
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Clause put and passed. 

Clauses 31 and 32 put and passed. 

Clause 33:  Section 13 amended - 
Hon PETER FOSS:  The Opposition has no objection in principle to this clause.  However, how will parts of it 
operate in practice?  I am not saying that there are no difficulties under the current law.  Section 13 of the 
Cremation Act states - 

Notwithstanding anything hereinbefore contained, no person shall cremate, or apply for or grant any 
permit for the cremation of, the body of any deceased person if he knows that the husband, widow, or 
any person who is next of kin of the deceased has objected in writing . . .  

First, I take it that the relationships of a person who is legally married and in a de facto relationship with another 
person are cumulative.  If either of those people objected to a cremation, the clause would apply in the same way 
as the current law applies; that is, the next person regarded as the next of kin of the deceased would be consulted.   

Hon N.D. Griffiths:  Yes. 

Hon PETER FOSS:  In view of the definition in the Bill of a de facto relationship, how do people establish that 
they are in a de facto relationship?  The test is very much qualitative.  With all due respect to the person who 
drafted the clause, it gives more detail about what is necessary than what is not necessary.  For example, a de 
facto who is regarded as a genuine de facto in normal circumstances might want to have a body cremated but 
another person might state that he or she is a de facto because he or she meets the X, Y and Z requirements of 
“de facto”.  There is a potential capacity for people who regard themselves as genuine de factos to be upset if 
cremation arrangements can be interfered with by a de facto who, in normal parlance, would not be regarded as a 
de facto but, by the definition of de facto, can be regarded as a de facto.  What happens then?  Do people who 
say that they are de factos get a veto, irrespective of whether they are ultimately recognised as de factos?  There 
is no method by which a person can ask for some sort of proof of whether the person was in such a relationship.  

Hon N.D. GRIFFITHS:  When Parliament makes laws, it seeks to cover what can occur.  Sometimes there is 
uncertainty in life about who is related to whom; for example, a husband and wife might separate, albeit very 
briefly, and the husband might find himself residing with another woman.  The other woman may consider 
herself to be his de facto wife, although they might have just commenced residing together.  The husband might 
have in his mind that it is a weekend off.  That could lead to a dispute between the wife and the other woman if 
the husband were to die.  These situations might occur in life.  There is no difference between one person 
alleging that she is a de facto and another person alleging that she is a de facto.  The courts are there to decide 
matters should these very unfortunate but unlikely situations arise.  However, the important words are - 

. . . no person shall cremate, or apply for or grant any permit for the cremation of, the body of any 
deceased person if he knows that . . .  

It is a question of knowledge.  For example, a person may know that the deceased was married but may not 
know that the deceased had a de facto partner.  The de facto partner may be on a trip somewhere and not know 
that the person has died.  It is the knowledge of the relevant person.   

Hon PETER FOSS:  I know that sometimes we pass ambiguous legislation, but the current legislation is not 
ambiguous.  The current legislation refers to a person who is “the husband, widow, or any person who is next of 
kin”.  I do not think we have quite the same situation as that which used to exist.  This Bill will add a whole lot 
of terms that are not as exact.  A person must be married to be a husband.  The Cremation Act does not contain 
definitions of “husband” or “widow”.  The current Act seems to be pretty precise in that respect.  We will be 
moving from something that is pretty precise to something that is less than precise.  If a person dies in the house 
of a woman who thinks she is the de facto, the de facto partner will know that the person is dead and will have 
strong views about the disposal of his body.  One of the first people to be notified of his death would be the 
widow.  The possibility of two people having conflicting views about the disposal of the body is quite high.  The 
person in the middle has a body to dispose of, and people will not be happy if it is not done the way they want it 
to be done.  Anybody who has had anything to do with the Human Tissue and Transplant Act would be well 
aware of how sensitive and how concerned people can become over the disposal of a body.  I cannot think of 
anything more unseemly than a dispute between a widow and a de facto over whether a body should or should 
not be cremated.  We could say that the good thing about it is that the body will not be cremated.  Under those 
circumstances, the status quo will be preserved while it is determined who is the widow and who is the de facto.  
We also have the possibility that the number of people who have a right to object will multiply.  Death is a very 
sensitive matter in our society.  Some people could not give a darn about the disposal of a body, but others feel 
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very concerned about it.  Although I understand the principle, the chances of an administrative nightmare arising 
because more people have different points of view will multiply.  

Hon N.D. GRIFFITHS:  The Government does not agree.  The Bill will delete reference to the husband and the 
widow and substitute “a person who was married to, or in a de facto relationship with, the deceased immediately 
before the death of the deceased”.  The crucial aspect in the administration of this section of the Cremation Act is 
the knowledge of the person who will apply for or grant a permit for the cremation of a body.   

Hon Peter Foss:  Once you know about them, you are caught.  

Hon N.D. GRIFFITHS:  If someone knows that the person is a husband - 

Hon Peter Foss:  What happens if three people turn up and say that they are the de facto partner? 

Hon N.D. GRIFFITHS:  If people come up with those sorts of claims, they can use the courts. 

Hon Peter Foss:  So they could end up in court over this?  

Hon N.D. GRIFFITHS:  Yes. 

Hon PETER FOSS:  I understand that people often end up in courts; however, I would have thought that it would 
be preferable to legislate to avoid people ending up in court.  This is an open invitation in a highly sensitive area 
for people to go to court.  How can we happily say that people can go to court if they cannot solve the problem?  
The court will have a big case if it must decide whether a person is a de facto partner.  I can imagine the 
arguments.  The minister should read section 85 of the Interpretation Act.  None of those factors is determined.  I 
do not know how a court will solve the problem.  One of the criticisms we have made about section 85 of the 
Interpretation Act is that it is conducive to litigation.  Instead of setting a clear test, it appears to throw 
everything up in the air in the hope that over a period the courts will resolve what it means.  I do not think that is 
a very responsible attitude.  The criticism we made at the time about section 85 of the Interpretation Act is more 
than adequately shown here.  This definition gets more vague rather than less vague.  It was nice and clear in the 
first subsection; it starts to lose clarity in the second; and it is thoroughly confused in the third.   

The Minister for Health has said that he will amend the Human Tissue and Transplant Act to tighten the 
provisions because people are worried about organs being taken out of bodies; yet the Attorney General is busy 
bringing in legislation that will end up in a massive fight between the ex and the current partner.  The most likely 
group of people who will not get along with one another are a widow and a couple of de factos, each of whom 
thinks she is the one who matters.  I have experienced cases in which someone thought she was the principal 
person in another’s life and it was not until the other person died that she found out that she was not.  These 
cases are not uncommon. 

Hon N.D. Griffiths:  Death can make life interesting.  

Hon PETER FOSS:  It certainly brings things to a halt for the deceased.  

Hon N.D. Griffiths:  It has already happened for the deceased.  

Hon PETER FOSS:  The rest of the problems start at that stage.  I have seen families that got on perfectly well 
until dad died.  Then, suddenly, the housekeeper comes out of the cupboard and says that she was not the 
housekeeper - nobody ever thought she was the housekeeper anyway - other things go on and then there is a 
massive fight.  We have just given people one more battlefield on which they can fight.  It occurs to me that in 
an area that is so ripe for family feuds, we have given those people something else.  I do not think we can do 
anything about it here.  We did the damage when we dealt with new clause 85.  However, I do not want the 
minister to think that, having passed new clause 85, we now see it as irrelevant to consider that new clause, 
because, by virtue of what we said about it at the time it was put forward, new clause 85 has impacts on 
something like this. 

Clause put and passed. 

Clause 34:  The Criminal Code amended - 

Hon PETER FOSS:  I will make a few preliminary remarks on this clause before we get into the detail.  This is a 
mixture of provisions.  Some of them deal with a situation that in large measure occurred as a result of some 
amendments made by the Labor Government in 1992 relating to sexual offences as a whole.  Although I accept 
the basic underlying principle of what the Government tried to do in 1992 regarding sexual offences, the manner 
in which it carried that out was, to put it mildly, messy.  That whole section should be looked at again, quite 
apart from any issues of sodomy.  It has become increasingly clear - even the chief parliamentary counsel agrees 
with me - that the person who seemed best able to draft the Criminal Code in a clear way was Sir Samuel 
Griffith.  Many of the amendments that have been made since then have been extremely unclear. 
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Hon N.D. Griffiths:  He could not spell his surname correctly, though.  He dropped the “s”. 

Hon PETER FOSS:  He was a remarkable draftsperson and had an amazing capacity to state his propositions in 
short terms and with clarity. 

Hon N.D. Griffiths:  I read years ago that the Criminal Code was based on the Indian penal code that was 
introduced after the mutiny, so perhaps the true author has not been identified. 

Hon PETER FOSS:  Yes, he probably does owe something to other people.  I do not think that he should be 
entirely forgotten, because he also wrote very well when he drafted the Constitution - I suppose one could say 
that was partly pinched from the American Constitution.  Whoever is the author, somewhere in the deep, dark 
mists of time, somebody with considerable drafting brilliance drafted the Criminal Code.  Because values 
change, since that time we have made amendments to that code.  I am not saying that the amendments are not 
right in principle; they have just been poorly drafted.  Over the years we have had to go back and take out the 
amendments that we made because they were so unclear.  Part of the problem is that they ended up being highly 
convoluted, detailed and complicated, and have led to unintended consequences and lack of comprehension by 
the public of what the offences are about.  Some important bits were even left out.  My criticism of the changes 
in 1992 is that they were rightly motivated but poorly carried out.  As Attorney General, I gave instructions for 
that part to be reviewed in order to examine the whole question of sexual offences. 

An unusual thing happened when the 1992 amendment was included.  The change to the Law Reform 
(Decriminalization of Sodomy) Act in 1989 was in large measure a male-female change.  When that Act was 
before the Parliament, my original motion to amend it did not make a male-female distinction, except in one 
respect; that is, in what is now section 184 of the Criminal Code, in that it kept it.  Section 184 has always been 
very distinctively a male-female type of difference, because that section deals with indecent practices between 
males in public.  Generally, the original section that dealt with sodomy had nothing to do with male-male sex; it 
dealt with sodomy.  In fact, it did not even mention the word “sodomy”; it contained the words “sexual 
intercourse against the order of nature”.  The original motion that I moved was merely to insert an age limit of 21 
years for those sexual practices.  It was not originally a male-female difference. 

As often happens during the course of legislation, the Government came back with its own draft that made it 
male-female.  I went through various other parts of the Criminal Code relating to the keeping of young women 
on premises and things of that nature so that boys could be included as well.  Once upon a time people might 
have thought that the only persons who were kept on premises for the purposes of unlawful carnal knowledge 
were girls.  However, as we know, that is not the case.  Boys can be kept on premises for the purposes of 
unlawful carnal knowledge.  Many of the changes in 1989 merely removed the gender distinction, because many 
of the provisions related purely to offences against young women.  Therefore, despite what has been said about 
the 1989 Act, it was not originally - certainly not as proposed by me - an Act that made a distinction between 
offences involving men and offences involving women.  In fact, quite the contrary; with one exception, it 
removed the distinction about men and women.  Had my original proposal gone through, the section relating to 
sodomy would also have been non-gender related. 

As a matter of reality, sodomy does not need to be a male-male form of intercourse.  It can very easily be a male-
female form of intercourse.  With the new definition of sexual offences in the Criminal Code, it can also be a 
female-female offence, because any form of penetration is now treated as being caught by the Act.  Therefore, 
digital penetration and penetration by an instrument were included as part of the amendments that were made to 
the Criminal Code at that time. 

With those changes, there was no need to have any gender difference.  The reason that sexual intercourse against 
the order of nature was prohibited entirely was that it was seen to be in a category of unnatural behaviour that 
was similar to bestiality and incest.  The question was not that boys having intercourse with boys should have a 
higher age of consent.  Consent did not come into it at all.  In the same way that one would not use the term 
consent in the case of incest or bestiality - it probably does not make much sense to talk about consent in the case 
of bestiality - it was not a relevant consideration.  Obviously, if there was not consent in the case of incest or 
sodomy, it was rape.  However, it was not the situation that it was rape if there was consent; it was an offence.  
There was an entirely separate offence of intercourse against the order of nature.  

In 1989, Parliament legislated that it ceased to be relevant if the persons involved were over the age of 21.  The 
enactment of that legislation in 1989 made that distinction, which was a regrettable decision by the Government 
because it has caused some confusion as to why people object to the current changes.  People object to the 
current changes for two reasons.  Firstly, I will refer to sodomy.  Whatever some people might say, they cannot 
argue that sodomy is the normal method of intercourse.  That might not be a terribly significant point; however, 
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that is a matter of opinion.  Whatever people might think, it is not the normal method of intercourse.  Therefore, 
it could be logically argued that it should be subject to some form of different treatment.  That applies whether 
the act of sodomy is performed on a male or a female.  There are cogent reasons for having some form of 
restriction on sodomy, because there are many examples why anal intercourse is inadvisable.  People might like 
it, but it is not a very good habit.  The rectum is not designed for intercourse and there are serious medical 
difficulties than can come from anal intercourse, especially regular anal intercourse.  Logically, people can 
object to that form of intercourse.   

Secondly, there are grounds for saying that if something is a normal practice, a different age can apply for that 
form of intercourse from that for an abnormal practice.  Whether the act is conducted between two males or 
between a male and a female is not the point.  It can be argued that we do not wish young people to engage in 
that practice.  People under 21 years of age cannot get a motorbike licence for a machine of over 1 000 cubic 
centimetres.  These types of distinctions are made; for example, limitations are placed on gun licences and things 
of that nature.  It is a matter of saying that there are appropriate ages for appropriate things.  We allow people to 
engage in ordinary vaginal sex at 16 years of age.  If an older person has responsibility for a younger person, we 
do not allow that person to engage in sexual intercourse until the younger person reaches 18 years of age.  The 
point is not whether a person is any younger or older, but that we recognise that 16-year-olds are vulnerable to 
people in authority.  In these matters, maturity and attitudes are taken into consideration.  Children can do some 
things and they cannot do other things.   

Throughout the growth process of a child, we recognise that they are allowed different responsibilities.  We do 
not let children into some types of movies until they are 18 years of age; and to see other types of movies an 
adult must accompany children until they are 12 years old.  The notion that different stages of maturity allow 
access to different types of behaviour and influences is not unusual.  To blithely disregard different stages of 
maturity and to argue that the age limit must be the same for everything because that is the age when people 
happen to have intercourse disregards the fundamental underlying nature of human beings.   

We propose that somewhere along the line, before we charge helter-skelter into making these changes, we 
should think about the consequences of what we are doing.  Can we satisfy the concerns of gay people in 
particular who feel discriminated against and want legislation that does not discriminate against them and at the 
same time match the concerns of those people who believe that exposing 16-year-old male or females to sodomy 
is unwise?  I have heard arguments for lowering the age of consent for homosexual sex to 16 years because 
young children are committing suicide through fear.  I am not sure why.  I have never known, nor do I believe 
that the law is designed to prosecute people that it intends to protect.   

I have heard government members say that this new legislation will give greater protection for people under the 
age of 16 years.  By all means let us deal with the situation - if it must be dealt with - that would involve two 
young people who experiment with homosexual sex rather than people in authority or older people taking 
advantage of young people.  If we want to make 16 years the age of consent for sodomy, let us deal directly with 
it to make certain there is a small age difference between those involved.   

Another argument I have heard in this debate is that by differentiating sodomy between heterosexual and 
homosexual couples, we somehow discriminate against gay males.  My objection to sodomy is not restricted to 
gay males.  I would not like a 16-year-old female to be sodomised.  Previously, any form of sodomy was illegal.  
In 1989, we lost the ability to prevent the sodomising of young women because of the then Government’s 
amendment.  We should not make the distinction of sodomy between gays and men and women; we object to 
sodomy.   

Although I do not accept the arguments regarding young people, for the purpose of the argument let us accept 
them and try to come up with a solution that will satisfy everybody.  A solution that satisfies everybody usually 
satisfies nobody.  It is one of those unfortunate things about being in politics.  We must find a solution that 
equally dissatisfies everybody and equally satisfies everybody else to a degree.  No solution will completely 
satisfy everybody.  However, I am sure we can reach a solution that everybody thinks is fair even if they do not 
agree with it in its entirety.  That type of result would meet everybody’s arguments and allow the matters of grief 
and upset to be addressed.  Anybody who seeks to have a total victory in this matter will only alienate society.  
There are problems with trying to satisfy everybody.   

Generally, the 1989 decriminalisation of sodomy Act provisions came about because those matters were raised 
with me by gay men who felt that the criminal law should not step over the threshold into the bedrooms of 
adults.  Many of the people to whom I spoke from the Christian churches morally condemned the legislation.  
However, they were happy for adults to be morally condemned and for the final punishment to come when 
people who engaged in those acts met their maker.  Although we did not prevent those acts from being 
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condemned criminally, we did not approve of them.  The preamble to that legislation was an attempt to address 
the concerns of a substantial number of people who strongly felt a Christian compassion for people who they 
thought were doing something that was morally wrong but could not bring themselves to approve of their 
activity.  That is often the Christian attitude; people feel compassion but they cannot accept what is being 
proposed.   

Another major concern involves young people and education.  I will not deal with that now because I will refer 
to it later.  I mention this matter because it is in the legislation as part of the balancing act to satisfy everybody.  
However, the suggestion that homosexuality cannot be encouraged in primary and secondary schools has upset 
some people.  That part was in the Bill dealing with the provisions in the Criminal Code.  The principle part of 
the amendments went into the Criminal Code but some bits have been left out of the Act that were not cut and 
pasted into the Criminal Code but were part of the Act that deals with the matters with which we are now 
dealing.  

Sitting suspended from 1.00 to 2.00 pm 

Hon PETER FOSS:  Prior to the luncheon adjournment, I dealt generally with the provisions of the Criminal 
Code and indicated that there has been misapprehension about the original intention of some of those provisions.  
There has also been misapprehension about equating the provision relating to sexual intercourse that is against 
the order of nature with other forms of sexual intercourse.  It is appropriate that we look at some of the 
provisions and what is happening.  In some ways, muddled ideas have been expressed about the changes that are 
being made and how offences are covered, which is inappropriate in terms of the nature of the offences to which 
we are referring.  Questions were asked about whether section 184 of the Criminal Code was required, which is 
dealt with in another clause.  The advice we received was that it was never required and that if it were deleted, it 
would be adequately dealt with by way of criminal law.  Although I think it has gained a degree of notoriety, I 
do not believe it is necessary.  It could easily be repealed without creating a problem for anyone, no matter what 
a person’s views are.  I make that clear, because the advice we were originally given was that that section of the 
Code made a distinction between males and that it was probably unnecessary. 

Hon N.D. Griffiths:  It is covered by section 203 

Hon PETER FOSS:  I agree. 

Hon N.D. Griffiths:  The greater includes the lesser.  

Hon PETER FOSS:  I think the minister is right.  That has been my advice all along.  It was included in the Code 
because some people considered it to be an important matter.  It would be a good idea to get rid of it because it 
gives a false impression that it provides some sort of security to people who consider it to be important.  It is 
certainly a red rag to a bull to people who do not like it in the legislation.  

Hon N.D. Griffiths:  We have something in common.  Not everyone takes that advice.   

The CHAIRMAN:  Order, members!  I do not want to deal with specific clauses at this stage.  We are continuing 
with an overview.  As soon as clause 34 has been dealt with, we can go into detail.  

Hon PETER FOSS:  A further concern relates to relationships between males.  It is something that I do not 
believe to be a wholly cultural pattern of behaviour.  In every culture that I know of, the male tends to be the 
more active sexual participant and the female is more restrained.  I do not know whether there is a cultural or 
genetic reason for that.  It would be unusual if it were a purely cultural reason, because it appears to be a part of 
every culture.  There is probably a good reason for that from a Darwinian point of view.  When one compares a 
man’s capacity to procreate with that of a woman, it makes a lot of sense for men to have a driving sexual desire 
and for women to perhaps be a little less willing to be involved in sex.  Members should keep in mind that the 
current situation in which procreation is a matter of choice has not always been the case.  That is of recent origin.  
It has not been around long enough for it to have had any impact on evolution.  Male-to-male sex is considered 
to be somewhat different from heterosexual sex because normal female reticence is not present.  I know that 
many parents wonder what happened to normal female reticence.  They think that the attitude of today’s young 
ladies to sex is different from that of the previous generation.  One matter of concern is that there is a further 
degree of predatory behaviour in male-to-male relationships.  There is none of the natural reticence that seems to 
prevent promiscuity, in the normal sense, in male-to-male relationships.  That is an extra concern.   

The principal concern people have is the one first mentioned; that is, that no matter how prevalent unnatural 
sexual practices might be, they should not be encouraged, and we should have a different attitude to unnatural 
sexual relationships than to natural sexual relationships.   
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I now want to deal with this part of the Bill in detail.  I draw attention to the format of some of the suggest 
amendments.  Many of them are in fact almost alternatives.  

The CHAIRMAN:  Hon Peter Foss can deal with the format of the amendments, but not with specifics.  

Hon PETER FOSS:  I do not think that both the amendments I have suggested should be passed.  I see them as 
alternatives, although they are not mutually exclusive.  Both could be passed and could stand together, but that 
would be unnecessary.  We can discuss those amendments when we get to them, but before members start 
criticising me for trying to do the same thing in two different ways, they should know that that is precisely what I 
have tried to do.  I want the House to be able to examine the propositions.  That will be useful because it will 
provide an understanding of these issues and will perhaps give the House an opportunity to adopt one of the 
alternatives.   

Divisions will probably be frequently called during consideration of this part of the Bill, so I warn members not 
to stray too far from the Chamber.  

Clause put and a division taken with the following result - 

Ayes (14) 

Hon Kim Chance Hon N.D. Griffiths Hon J.A. Scott Hon Giz Watson 
Hon Robin Chapple Hon Dee Margetts Hon Christine Sharp Hon E.R.J. Dermer (Teller) 
Hon Jon Ford Hon Louise Pratt Hon Tom Stephens  
Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ken Travers  

Noes (13) 

Hon George Cash Hon Ray Halligan Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Barbara Scott  
Hon John Fischer Hon Barry House Hon Bill Stretch  
Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson  

            

Pairs 

 Hon Sue Ellery Hon Paddy Embry 
 Hon Kate Doust Hon Alan Cadby 
 Hon Adele Farina Hon Robyn McSweeney 

Clause thus passed.  

Clause 35:  Section 184 repealed and consequential amendment to the Evidence Act 1906 -   
The CHAIRMAN:  This clause deals with section 184, which refers to indecent practices between males in 
public.  It is important that members confine themselves to the detail of the clause.  

Hon PETER FOSS:  I do not believe that much hangs on this clause, although it has gained a certain significance 
rather than legal importance.  It is unnecessary.  It has been amended at various times, including by the Law 
Reform (Decriminalization of Sodomy) Bill.  As I said, it has gained flag-bearer significance.  The Liberal Party 
will oppose the clause, but in the wash-up it will not make a big difference.  

Hon N.D. GRIFFITHS:  The behaviour prescribed in section 184 is dealt with in section 203, which has wider 
application.  Section 184 is unnecessary.  It says something about the Liberal Party’s attitude to this Bill that it is 
opposing the clause, despite the fact that the Government is trying to delete something that is unnecessary.  

Clause put and passed. 

Clause 36: Section 186 amended -  

Hon PETER FOSS:  As I have said throughout this process, this Bill is as complex, if not more so, than any 
omnibus Bill.  It amends many provisions.  The Opposition believes that it should have been subjected to a 
proper examination by the Standing Committee on Legislation to pick up some of the drafting concerns.  
Drafting concerns should always be a matter of interest to this Parliament, particularly in respect of the criminal 
law.  About 99 per cent of the Bills that pass through this Parliament are never examined by a court.  However, 
the Criminal Code is examined many times a day, scrutinised with incredible care and is subject to regular 
appeal.  The Committee is dealing with not just any provision, but one that will be examined very carefully.   
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This provision has been amended on its way through the Parliament.  Members should keep in mind section 186, 
which states - 

(1) Any person who, being the owner or occupier of any premises, or having or acting or assisting 
in the management or control of any premises, induces or knowingly permits any person of 
such age as in this section is mentioned to resort to or be in or upon such premises for the 
purpose of being unlawfully carnally known by any man, whether a particular man or not is 
guilty of a crime . . .  

This is a serious offence.  It does not refer to young people having sex with one another.  We are dealing with a 
person keeping a premise for the purpose of unlawful carnal knowledge.  That is a serious crime.  For some 
reason that I do not know, it has always been a defence for any crime dealt with under this section to prove that 
the accused person believed on reasonable grounds that, in the case of a female, she was over the age of 16 
years, and in the case of a male that he was over the age 21 years.  A hotelier has an absolute obligation not to 
serve alcohol to people under the age of 18.  It is not a defence in that case that the hotelier believed the person 
to be over the age of 18; he has a legal obligation to find out the person’s age.  In the case of sex, for some 
reason it is acceptable to make such a mistake.  It is unlawful for a person being the owner or occupier of any 
premises to induce or knowingly permit a young person to resort to or be in such premises for the purpose of 
unlawful carnal knowledge.  However, for some reason, a person is permitted to keep such a place if he 
reasonably believes the person to be over the age of 16.  That provision should not be there.  It was chronically 
wrong before, and what is proposed now makes it worse.  While dealing with this provision, the Committee 
should take the opportunity to improve it.  Whatever the views of members on either side of this debate might 
be, I cannot see how anyone could approve of this provision being in this form.  Girls or boys, homosexual or 
heterosexual, this provision has problems.  A change was made in the other place.  It began without the words 
“child of”.  It was originally intended to be “person of such age” and is now “child of such age”. 

Why is it presumed that the offence under section 186 is committed only by men?  Why should the words in 
subsection (1) not be, “for the purposes of being unlawfully carnally known by any person”?  Why has the 
subsection suddenly become gender specific?   If gender-specific references are being done away with, why does 
this one persist?  Children in a place of resort for people looking for rent boys or rent girls should not be 
available to either men or women.  It might be said that women do not often go to such places.  I must confess 
that I am not knowledgeable in those areas, but I do not agree with the principle.  Before proceeding further, I 
ask the minister whether he would have any problem with replacing “man”, which occurs twice in the sixth line 
of section 186(1), with “person”? 

Hon N.D. GRIFFITHS:  Hon Peter Foss made two points that need answering.  Firstly, I will deal with the 
defence of belief on reasonable grounds that the child was over a particular age.  That defence has been in 
existence for some time.  I note the point raised by Hon Peter Foss and that the Criminal Code was examined on 
many occasions during the last two Parliaments, if not in every Parliament over the years.  This is something that 
should be noted and considered further in due course.  

The second point made by Hon Peter Foss is very interesting indeed, and one that I am attracted to.  We are not 
here engaging in a review of the Criminal Code.  It is a point that should be further considered.  The Criminal 
Code has been reviewed on a number of occasions, although there has been no major review in recent times.  
The point is well made, and worth considering, but I do not think it is appropriate to amend the Criminal Code 
on the run, notwithstanding the very attractive point made.  

Hon PETER FOSS:  I disagree with the minister, because, up until now, the references have all been to 
heterosexual sex, with women being maintained on premises for the purposes of virtual prostitution.  It is now 
being recognised, in the process of making those gender changes, and the problem now is that this is one of the 
things that should have been picked up.  It is not just something that would be nice to do on the way through; it is 
something that should have been changed when the search was first done.  This Bill should have gone to a 
committee, because this is exactly the sort of thing that would have been picked up.  I move -  

Page 15, line 13 -To insert a new subclause (1) as follows -  

Section 186(1), line 6, is amended by deleting, in both cases, the word “man” and inserting 
instead “person”.  

[Quorum formed.] 

Hon N.D. GRIFFITHS:  I said that I found the proposition attractive and that it needed further consideration.  I 
have given the matter further consideration and the Government will support the proposed amendment. 

Amendment put and passed. 



Extract from Hansard 
[COUNCIL - Thursday, 14 March 2002] 

 p8296c-8312a 
Hon Peter Foss; Hon Nick Griffiths; Chairman; Hon Frank Hough; Hon Bill Stretch; Hon Norman Moore; Hon 

Murray Criddle 

 [10] 

Hon PETER FOSS:  The next amendment is to delete the current paragraph (a) and substitute a new paragraph 
(a).  It is fair to say that different considerations apply to the age at which sex can take place and the age at which 
people can keep kids on premises for that purpose.  It is strange to say that kids can have sex and, as soon as they 
can, to say that somebody can keep them on premises for the purpose of having sex.  There is a ground for 
saying that there are two different considerations.  I propose an amendment to substitute “18” for “16”, which is 
not discriminatory in terms of gender.  It does not matter whether these kids are boys or girls; people should not 
keep children on premises for the purpose of unlawful carnal knowledge; that just should not happen. 

I know my next question has an obvious answer, but many people do not know what “unlawful carnal 
knowledge” means.  Many people believe that unlawful carnal knowledge is criminal carnal knowledge.  My 
understanding of the term “unlawful carnal knowledge” is carnal knowledge outside marriage.  Will the minister 
confirm that meaning?   

Hon N.D. Griffiths:  I do not think so.  It is in the Criminal Code.  Fornication is one thing. 

Hon PETER FOSS:  I think fornication and unlawful carnal knowledge are the same. 

Hon N.D. Griffiths:  In one sense it is unlawful carnal knowledge. 

Hon PETER FOSS:  I think I am correct, but I ask the minister to check it. 

The CHAIRMAN:  Order!  I would like to hear one member at a time because I cannot hear the answer.  Hon 
Peter Foss has not yet moved the amendment.  Does he intend to move it now? 

Hon PETER FOSS:  No. 

Hon N.D. GRIFFITHS:  I shall give my explanation in relatively delicate terms.  Section 6 of the code refers to 
the application of the words “carnal knowledge” in these terms -  

When the term “carnal knowledge” . . . is used in defining an offence, it is implied that the offence, so 
far as regards that element of it, is complete upon penetration. 

That is not a definition of carnal knowledge as such, which may be legitimate behaviour between many people.  
When one is considering references to carnal knowledge, one must consider carnal knowledge with respect to the 
relevant offence or offences in the code.  Unlawful carnal knowledge, insofar as it is prescribed in the code, 
would be a matter of criminality and usually pertains to an act of sexual penetration involving - 

Hon Peter Foss:  A minor? 

Hon N.D. GRIFFITHS:  I suppose “minor” is the correct word, but, in the case of females, it would be a female 
under the age of 16.   

Hon PETER FOSS:  I ask the minister to check that meaning without holding up the business of the Committee.  
He should look in Carter’s Criminal Law of Queensland, in which he will find that “unlawful carnal knowledge” 
is carnal knowledge outside lawful wedlock, which I think includes both adultery and fornication.  

Hon N.D. Griffiths:  As a matter of English, that is perfectly correct, but I am correct about its application in the 
code. 

Hon PETER FOSS:  I suggest the minister look at Carter because I have a sneaking suspicion that I am correct.  I 
cannot say that categorically.  However, it has been suggested to me that the word “unlawful” be deleted, which 
I believe is unnecessary because the effect is the same.  We are not talking about criminal carnal knowledge; we 
are talking about carnal knowledge that is not carnal knowledge within marriage.  It makes sense in law because 
that distinction has always been made.  Unlawful carnal knowledge has in the past been punished because one 
does not punish carnal knowledge when it takes place between a married couple.  For instance, someone having 
carnal knowledge of a person under 16 has not committed unlawful carnal knowledge if that person is married to 
the 16-year-old.  It is therefore important to look at the meaning of unlawful carnal knowledge.  I believe it 
unnecessary to delete the word “unlawful” because it does not refer to keeping somebody on premises for sex; it 
refers to keeping somebody on premises for sex outside marriage.   

The explanation given to me by the minister indicates that a motion to delete the word “unlawful” would be 
necessary.  I do not believe the answer is in the code; it is to be found in the cases.  I should have looked up the 
cases before I came into the Chamber.  I am relying on memory as opposed to the cases.  However, I am sure the 
minister will find that the cases and Carter will say that unlawful carnal knowledge means carnal knowledge 
outside marriage. 

Hon N.D. GRIFFITHS:  In everyday terms, as distinct from what is in the code, unlawful carnal knowledge is 
accepted by the general population most commonly as an act of sexual intercourse involving a male and a female 
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under the age of 16 years.  However, in perusing the code, that language is not used to outline an offence; it is 
commonplace language.   

As I pointed out, I agree that carnal knowledge has a particular meaning.  Certainly, adultery and fornication as 
defined by common law are also unlawful.  All sexual behaviour, save that between a man and a woman who are 
married, is unlawful as defined by common law.  The point made by Hon Peter Foss is interesting, but it would 
be dangerous to link the word “unlawful” merely because it was suggested that the member do so.  I will look at 
that, but I suggest we proceed through the points at issue and put them to the vote.  If, after consideration, there 
is merit in the proposition that the word “unlawful” be deleted, then it will be reconsidered.   

The CHAIRMAN:  Noting the amendments that are on the Supplementary Notice Paper, I will need to divide 
clause 36.  Given the sequence in which they fall, the Committee will now deal with subclauses (1), (2), (3) and 
(4) of clause 36 individually so that we can consider the amendments on the Supplementary Notice Paper.   

Hon PETER FOSS:  I support the method proposed by Hon Nick Griffiths.  If I am right, I would like the 
opportunity to return to this issue so that I can move the amendment, regardless of whether it is accepted.  
However, I do not want to move an unnecessary amendment.  I believe that the explanation that I gave is correct; 
and, if so, we will not need to remove the word “unlawful”.  If I am wrong in my definition of “unlawful carnal 
knowledge”, I would like the opportunity to move my amendment.  Whether it is accepted or not is another 
issue.  Let us move on and recommit the clause if need be.  I am relying on the fact that my interpretation is 
correct.   

Clause 36(1), as amended, put and passed. 

The CHAIRMAN:  The question is that clause 36(2) be agreed to.   

Hon PETER FOSS:  I move - 

Page 15, line 19 - to delete “16” and insert instead “18”. 

I have already stated why this amendment is necessary.  It is not the same issue as that of sexual intercourse.  It 
is a question of keeping premises in order with the intent that a child may be known.  I would prefer - as would 
most people in the community - that the age be 18.   

Amendment put and a division taken with the following result -  

Ayes (13) 

Hon George Cash Hon Ray Halligan Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Barbara Scott  
Hon John Fischer Hon Barry House Hon Bill Stretch  
Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson  

Noes (14) 

Hon Kim Chance Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths Hon J.A. Scott Hon Ed Dermer (Teller) 
Hon Adele Farina Hon Dee Margetts Hon Christine Sharp  
Hon Jon Ford Hon Louise Pratt Hon Tom Stephens  

            

Pairs 

 Hon Paddy Embry Hon Ken Travers 
 Hon Robyn McSweeney Hon Sue Ellery 
 Hon Alan Cadby Hon Kate Doust 

Amendment thus negatived.   

Hon PETER FOSS:  I draw members’ attention to the meaning of subclause (2), which will change the law so 
that it will be lawful for children of the age of 16 years to be in homosexual saunas.  The Opposition will vote 
against this subclause.  I cannot understand how anybody could accept that as a desirable consequence of this 
amendment to the law; that is, that 16-year-olds will be able to go to gay saunas, and that people will be able to 
make a living out of running saunas that 16-year-olds frequent.  In fact, under one of the following subclauses, 
these people will be able to make a living from saunas that people who are considerably younger than 16 
frequent, as long as they look more than 16.  This subclause is irresponsible.  It is contrary to the sales pitch that 
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has been put about young people who happen to be experimenting, and no thought has been given to older men 
exploiting young boys.  That is what we have heard, but it does not seem to work in the wording of the 
provision.  As the Opposition has said, it will be on for young and old.  I cannot understand how the Government 
can support this.  I find it extraordinary. 

Clause 36(2) put and a division taken with the following result - 

Ayes (14) 

Hon Kim Chance Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Adele Farina Hon Dee Margetts Hon Christine Sharp  
Hon Jon Ford Hon Louise Pratt Hon Tom Stephens  

Noes (13) 

Hon George Cash Hon Ray Halligan Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Barbara Scott  
Hon John Fischer Hon Barry House Hon Bill Stretch  
Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson  

            

Pairs 

 Hon Kate Doust Hon Paddy Embry 
 Hon Sue Ellery Hon Robyn McSweeney 
 Hon Ken Travers Hon Alan Cadby 

Clause 36(2) thus passed. 

Clause 36(3) put and passed. 

The CHAIRMAN:  The question now is that clause 36(4) be agreed to. 

Hon PETER FOSS:  I move - 

Page 16, lines 1 to 8 - To delete all words after the word “repealed”. 

There is a defence to this clause; that is, if a person believed on reasonable grounds that, in the case of a girl, she 
was of or above the age of 16 years, and in the case of a male, that he was of or above the age of 21 years.  That 
has been deleted.  Subclause (4) states that it is a defence if someone reasonably believed the person to be over 
the age of 16 years.  Members should keep in mind what sort of offence this is.  It is the offence of keeping 
premises in order that a child may be unlawfully carnally known.  Why is it a defence if the accused person 
believed the child was over 16 years of age?  There should be an absolute obligation on people to ensure that the 
child is not under 16 years, otherwise not only 16-year-olds but also 14-year-olds will be in gay saunas.  I know 
some 14-year-olds who look 18 years old.  There should be an absolute obligation on anybody who wants to run 
a sauna of this nature to ensure that the kids are aged 16. 

Hon Norman Moore:  Proof of age. 

Hon PETER FOSS:  Yes, why should they not have proof of age?  I cannot see why we would take this 
lackadaisical attitude with somebody who is probably making money out of this activity.  It does not have to be 
prostitution.  People who maintain a sauna to which others go, knowing full well that they can engage in sex 
there, make money from that sauna.  If people are keeping a sauna for that purpose, there should be an obligation 
on them to get it right.   

I do not understand why we are deleting the old defence and inserting a new one.  We should just delete the old 
defence, and that is it.  That is why I moved the amendment.  I urge members opposite to support this 
amendment.  It has no age differential in it.  People who go into those premises can be any age whatsoever - the 
kids do not even have to be 16, provided they reasonably look as though they are 16.  This new defence should 
not be in the legislation.   

Hon FRANK HOUGH:  This subclause states that under proposed subsection 186(2) of the Criminal Code -  

It is a defence to a charge . . . to prove the accused person believed on reasonable grounds that the child 
was of or above the age of 16 years.   
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As in all other areas of age requirement, in this instance the words “reasonable grounds” are used.  Why must 
those words be used?  Why do we not incorporate into the Bill the words “proof of identity of age”?  The words 
“reasonable grounds” are too airy-fairy.  A person is either 16 years of age or older or not.  I agree with Hon 
Peter Foss.  

Hon N.D. GRIFFITHS:  The defence of absolute is interesting.  The Government is seeking to repeal a defence 
that has been with us for decades and certainly was with us during the period of the last Government.  The 
Criminal Code was examined and amendments to the Criminal Code were brought before this House on many 
occasions, essentially to amend it so that males and females are treated equally.  The longstanding defence that 
existed throughout decades of conservative government in this State reads -  

It is a defence to a charge to any of the offences defined in this section to prove that the accused person 
believed, on reasonable grounds, that in the case of a girl, that she was of or above the age of 16 years, 
and in the case of a male, that he was of or above the age of 21 years.   

The 21 years aspect was a relatively recent addition.  The Government says it is a defence to a charge to prove 
that the accused believed on reasonable grounds that the child was of or above the age of 16 years.  We are 
saying that males and females should be treated the same.  The Opposition has expressed its different view on a 
number of occasions here and elsewhere.  We do not think the Opposition should change longstanding principles 
that occur in many places in the code that relate to the reasonable grounds proposition - certainly not on the run 
in this way.  

Hon PETER FOSS:  I will have to frame the minister’s words that we should not change things of longstanding.  
Time and again we have been told by the Government that this legislation has been introduced because Western 
Australia is antediluvian and should catch up with the modern world.  It has repeatedly said that we should not 
allow ourselves to be rooted in the past and should catch up to some of the modern trends.  When the Opposition 
does not like the legislation, the Government tells us that the ancient laws of the Medes and Persians cannot be 
changed.  It is funny how some laws of the Medes and Persians cannot be changed but others can.   

If the Government is to make such radical changes to the criminal law of Western Australia, it must consider 
them in context.  The Government has not considered the social consequences of what it is doing.  The 
Government has made it acceptable for 16-year-olds to go into gay bathhouses.  The Government might think 
that is a good thing.  It might have wanted to achieve that under this legislation.  If that is the case, it has done it.  
That is not what it told the public it wanted to achieve; however, that is the intent.  This legislation will make it 
possible for people under the age of 16 to enter gay bathhouses provided there is a reasonable belief that they are 
over 16 years.   

Although the defence of reasonable belief has been around for a while, the Government has dropped the age of 
that defence by five years, which is more than a slight change.  This is one of the reasons we said this legislation 
should be sent to the Legislation Committee because these are the types of matters it should consider.  This 
amendment is not made on the run; it has been on the Supplementary Notice Paper since February; that is, two 
weeks.  The Government should have had the opportunity to study it.  We have studied the Government’s 
legislation; therefore, it is only reasonable for it to study our amendments.   

The Government has changed the age at which boys can go to gay bathhouses from 21 to 16 years.  An 
obligation on proprietors of those premises to protect those people has been taken away.  Not content with 
dropping the age from 21 to 16, the Government wants to drop the age to 13 or 14 years.  I have seen 13 and 14-
year-olds who look 18 and 19 years old.  The age of 16 is a critical age.  We must reconsider this issue and ask 
whether that is appropriate in this day and age.  The answer must be no.  I do not care how long that defence has 
been there.  Women used to be able to get married at the age of 12.  New Zealand and India allow girls to get 
married at that age, but we are concerned with Western Australian society.  I do not believe that the 
Government’s proposals are acceptable.   

The Government still retains the fundamental sections of the Criminal Code that deal with mistakes and so forth, 
but the code should not have a specific defence that allows 13-year-olds to go to a homosexual bathhouse.  That 
is my proposition.  I find that anathema.  I cannot believe that is what the Government intends.  In the 
Government’s painstaking political correction of anything that appears to be male-female differentiated, it has 
lost sight of some of the issues that underlie why we have a criminal law.  Let us stop being politically correct 
and face reality.  Does the Government intend to enable 16-year-olds to go to homosexual saunas?  That is what 
it just did.  Does the Government intend for younger boys to be in the same homosexual sauna provided that the 
people in charge reasonably believed the boys were older than 16 years?  If that is what the Government intends, 
we can vote on it and tell the people of the Government’s intention. 
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Hon N.D. Griffiths:  Tell us how you defended girls when you were in opposition. 

Hon PETER FOSS:  We are prepared to admit that the law was wrong for girls and we will agree to change it.  
That is what we are doing now; we are agreeing with the minister.  Let us keep it politically correct.  We are not 
saying that it is right for girls under the age of 16 to be kept on premises unlawfully for the purpose of carnal 
knowledge.  I agree with the minister on that point.  Perhaps we have all been remiss in not giving girls more 
protection in the past.  However, sometimes it takes a particular example to occur before the regulations are 
changed.  If the whole of the law were instantly under review by Parliament and we all understood the 
ramifications without having to consider a particular section, it would be wonderful.  However, that is not how it 
works.  We are considering this section now and this Parliament will pass a law that makes a significant 
difference to the age at which young men can go into homosexual saunas.  At the same time, we are potentially 
lowering the age for boys to do that.   

Members should think long and hard before they reject this amendment because it meets the Government’s 
requirement of political correctness to treat boys and girls equally.  It is necessary to make that change.  The 
Government should consider this legislation on its merits.  The minister should not make incredible remarks 
about how we did not change the law when we were in government.  There are an awful lot of things in the 
Criminal Code that I did not change when I was in government, including this section of the Criminal Code.  I 
asked for it to be changed but the mills of God are faster than some processes in the Department of Justice. 

Hon N.D. Griffiths:  I have enabled you to change part of it.  You are getting more done in opposition than you 
did in government.  

Hon PETER FOSS:  I did bring in a few changes to the Criminal Code in my time.  However, there is usually a 
four-year lag between directing that something be done and its coming before the Parliament.  Let us deal with 
the provision that is before the Parliament at the moment.  This Bill will make a change that will have a 
significant effect.  If the Government is thinking about changing the age of consent, it should think about a 
change for not only males but also females.  I am not asking members to do anything unusual.  I am saying that, 
as we are dealing with this, members should consider whether it is right.  The answer is that it is not.  Let us stop 
the clever remarks about this and that, and deal with the realities.  Members should accept my amendment, 
because they know what this means: 16 year olds will go into gay saunas, people will keep premises for those 
purposes and they will have younger kids going there.  If that is what the Government wants, we are not on the 
same wavelength.  If that is not what the Government wants, members opposite should think about accepting the 
amendment.   

Hon N.D. GRIFFITHS:  We are dealing with criminal behaviour as distinct from proper behaviour.  The defence 
of reasonable grounds is a fair defence and is well known to the law.  

Hon FRANK HOUGH:  I concur with the arguments presented by Hon Peter Foss.  A reduction in the age of 
consent from 21 to 16 years of age for males may not seem a lot to members in the Labor Party and the Greens 
(WA) but it is a massive move of 25 per cent.  In anyone’s calculations, a 25 per cent variance is humungous.  It 
is too much, and we should revisit this.  

[Interruption from the gallery.]   

The CHAIRMAN:  If you interrupt the proceedings once more, and I am speaking to you, sir - you know to 
whom I am speaking - you will be ejected from the public gallery.  

Hon BILL STRETCH:  It disturbs me greatly that we are getting down to the physiological and the personal 
damage to young people.  The minister can dress it up and say that we are dealing with a criminal offence, not a 
moral issue, and can use that sort of language.  However, we are not here to deal with only the legal finer points 
but also the betterment of the people of Western Australia.  The people who cannot speak for themselves are 
above all the younger people.  It disturbs me greatly -  

[Interruption from the gallery.] 

The CHAIRMAN:  Order!  That gentleman and that lady will be escorted from the public gallery.  

[Interruption from the gallery.] 

The CHAIRMAN:  Order!  Both those members of the public are not to return to the public gallery.  I will be 
recommending to the President that that gentleman not be allowed to return for the balance of this session, at 
least.  I ask that they be escorted from the public gallery.   

[Interruption from the gallery.] 
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The CHAIRMAN:  Order!  Madam, all you have done is encourage me to report to the President that you also 
should not be allowed to return to this Chamber for the balance of this session.  

Hon BILL STRETCH:  I am not sure whether my speech was just made for me or not!   

We have a moral obligation to legislate on behalf of young people.  I appeal to members, whatever their 
ideological bent, and ask whether they have seen medical pictures of damage that can be done to the rectums of 
young children by anal intercourse.  Have members taken medical evidence on this?  Have they looked at the 
evidence and balanced that against the interests of our young people?  Have members looked at this clinically 
and coldly away from the political scene, away from the caucus scene?  Have members thought about this as I 
do, as a father and a grandfather whose young grandchildren are approaching this age, some of whom will have 
to come to Perth for education?  I fear for young people - not only my family but all young people.  I ask all 
members who are parents, grandparents, aunts and uncles to look at young children of that age and imagine them 
being solicited, under whatever circumstances, and somebody standing up and saying, “I thought he was 16.”  
The fact that a boy has a damaged bowel is incidental because someone thought he was 16.  Members should 
look at hospital and medical records.  The jolly smiling family-oriented members opposite should ask themselves 
whether they are doing the proper, the right thing.  If members opposite are honest with themselves I cannot see 
how, as fathers, mothers, grandfathers, grandmothers, uncles, aunts, guardians and whatever, they can say this is 
the sort of Western Australia they want for people as young as 13.  They are virtually defenceless.  It does not 
matter what safeguards we put into the Bill, they will be at greater risk because of this legislation.   

Governments go to huge lengths to protect our young people from under-age drinking because of the damage it 
can do to their health and because they can kill themselves on the road.  We go to great lengths to discourage 
people from smoking at a young age, because we know the damage it can do to their health.  For goodness sake, 
members of the Government and their supporters should look at the Bill coldly and sanely and ask themselves 
whether this legislation is consistent with the other measures that past Governments and the current Government 
have supported to protect young people from threat.  I am appalled that this part of the legislation has got this far.   

For argument’s sake, members should consider the young children who come through this Parliament on tours.  
This Bill will put a lot of them at risk of paedophile behaviour.  Members opposite would open the door to 
offences against this age group.  Frankly, I am appalled that a party that is as old as, and with the traditions of, 
the Labor Party could even contemplate this legislation.  We know why it has come forward.  I said in the second 
reading debate that a deal is a deal, but when we are considering a clause like this, surely the time has come to 
look at our own descendants and say, “It’s not worth it.  Why are we putting our young people at this increased 
risk?”  I urge members to support the amendment.  It is the best we can make of a very shabby piece of 
legislation.   

Hon NORMAN MOORE:  A person is not permitted to drink in a hotel if he is under the age of 18 years.  Is it a 
defence for the publican to say that he served a person under the age of 18 because the person looked like he was 
18?  If it transpires that the publican has no defence and that it is a strict requirement that a person be 18, 
regardless of how he looks, why can a similar rule not apply to bathhouses?   

Hon N.D. GRIFFITHS:  I draw the attention of the Leader of the Opposition to the criminal liability that an 
offender may incur.  If a child is under the age of 13 years, the offender is liable to imprisonment for 20 years, 
and if a child is under the age of 16 years, the offender is liable to imprisonment for two years.  In many areas of 
the law there is strict liability.  The most commonplace is in respect of drinking, and in particular drink driving.  
It is not a defence to that unfortunately very common occurrence of driving under the influence of alcohol for a 
person to say that he had reasonable grounds for believing something to be the case.  The Leader of the 
Opposition is moving from one area to another.  His proposition is not valid or relevant. 

Hon NORMAN MOORE:  I asked the minister if it was a defence for a publican to say that he believed an 
under-age drinker was over 18.  I gather from his answer that it is not a defence.  I am putting the proposition to 
the minister that what he is saying is that it is okay for a 13-year-old to go into a bathhouse, and it is a defence 
for the person running that bathhouse to say that he thought the 13-year-old was a 16-year-old.  On the other 
hand, with a person going into a hotel to drink, it is not a defence.  Somehow or other the minister thinks those 
examples can be equated. 

Hon PETER FOSS:  We need to think about the purpose behind this provision.  I would like members to see it in 
the context of a bathhouse.  What are these bathhouses?  They are places that are maintained in order to permit 
homosexual sex to take place on a promiscuous basis, partly because amongst the gay community there are 
people who like promiscuous sex.  Amongst the heterosexual community people also like promiscuous sex, but 
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they tend to resort to brothels.  The person who runs the bathhouse is making a living out of providing premises 
for people to engage in promiscuous homosexual sex.   

Later on we will get to the provisions relating to the age at which people can engage in sex.  The Government 
will seek to insert in the Criminal Code new subsections 321(9), 321A(7) and 204A(4).  It will say that someone 
can have sex with a 16-year-old and can even manage it with someone under the age of 16 years, as long as that 
person is no more than three years older than the child.  Presumably the people who are in a bathhouse are there 
voluntarily.  One would not expect them to go to the police and say that sex is going on with not only 16-year-
olds but also younger people.  One might find that under the cover of those premises there is regular sex between 
considerably older men and young boys; but we are not talking about that offence.  We are talking about the 
offence of keeping the premises, knowing full well and intending that such sex will take place there.   

My problem is that it will be extremely difficult for the police to bring prosecutions against the participants in 
the bathhouse.  It will become vital that they bring prosecutions against the proprietor.  If one goes into a 
bathhouse and a 13-year-old is there who is not prepared to say anything, one will not be able to do much to 
prove an offence under one of the other provisions.  However, this is the provision under which one has the 
capacity to deal with that particular ill.  If the Government does not do what we are suggesting it should do, there 
will be bathhouses where it will be worthwhile to take 13-year-olds who look pretty big, because there will be 
very little chance of getting caught.  If someone is going to run premises for that purpose, why should he not 
have the same absolute obligation as a person with licensed hotel premises?  Sure, there is a bigger penalty; so 
there should be.  In some circumstances it may not even be a bigger penalty.  Some of the penalties people get 
under the Liquor Licensing Act take their whole livelihood away.  A person might have spent millions on his 
hotel and he might lose his licence.   

We are not dealing here with giving kids a couple of beers.  I do not care how people want to describe them; I do 
not have any difficulty in making a moral judgment about people who run homosexual bathhouses involving 16-
year-olds.  I do not approve of them; I think they are despicable.  I have no problem in saying to them that they 
must not let one child under the age of 16 years on their premises or they will go for a row.  The maximum 
penalty, as has been pointed out to us by the minister, is only two years.  One has only to study the sentencing 
practices in Western Australia to find out that people are seldom jailed for more than one-quarter of the 
maximum sentence.  If the Attorney General has his way and banishes sentences of six months or less, people 
will not even get that, but will have to be given community service orders instead.  The terrible consequence that 
we are talking about is probably a community service order for running a bathhouse involving kids under the age 
of 16 years. 

I can imagine that some people will probably regard it as worth the financial risk.  Their reputations would not 
worry them too much.  It is very hard to justify absolute liability under some Acts while saying that this 
legislation is so critically different that it should be treated differently.  Perhaps the penalty is not heavy enough.  
Perhaps there should be a higher penalty - I do not know.  However, let us face the reality that unless we do it, 
we will have bathhouses run with impunity by ruthless people who know perfectly well that young people attract 
a certain type of client, and the more they have of that type of person, the more will turn up.  We know that rent 
boys are a reality.  We cannot turn a blind eye to that reality.  

I agree that the same rule should apply to girls.  It is probably a matter of regret that we have not dealt with that 
before.  However, neither I nor anyone else here accepts - I hope that many people on the other side of the House 
do not - the concept that people can keep premises on which someone may have unlawful carnal knowledge of a 
young person and have the excuse that he thought the young person was over the age of 16.  It should be 
incumbent on the operator to find out.  The young person should not be allowed through the door until the 
operator is certain of his age.  If the operator has any doubts, the young person should not be allowed in.  I do not 
think that even 16-year-old children should be allowed into those places.  However, that has been decided.  

Do any members have children under the age of 16?  I have one.  The idea of a 13, 14 or 15-year-old in a 
bathhouse is extraordinary.  I think I heard someone refer to section 24.  All the defences in the beginning of the 
Criminal Code that provide for mistakes still exist.  However, the Criminal Code does not allow the weak excuse 
that the offender thought a person was over the age of 16 because he looked tall.  That is not acceptable.  The 
legislation should provide that a person on a bathhouse premises is over 16 or the operator is in deep trouble.  

I strongly urge the members of the Labor Party to reach deep into their consciences on this issue.  I am sure they 
have not discussed this in the party room.  I am sure they have not asked each other whether they are all in 
favour of 13-year-olds in bathhouses, and decided that it was okay as long as they looked over 13.  I doubt that 
the committee discussed it. 
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We have been threatened with a party position and a block vote on something that I am sure did not attract the 
amount of discussion that it should have had.  That is why I labour the point that it should have been referred to a 
committee.  Once legislation is in here, the capacity is lost to discuss with our colleagues whether we really 
intended something to work in a certain way.  We must vote on the legislation.  I do not know how the minister 
finds out from the minister he represents whether an issue is important to him.  Does he check with caucus 
members who might be sitting behind him or have a word with the Greens (WA) about this?  When a Bill is 
referred to a committee the opportunity arrives to consider alternative circumstances because someone has 
suggested a better way of doing something and to make amendments accordingly.  Now we are having a head-on 
debate, but I do not think anyone feels too good about it.  If the Bill had been referred to a committee, we may 
not have had that difficulty.  I sincerely hope the minister and members behind him have some signalling system 
so that we can achieve some sense out of this issue, rather than an unintended, unsatisfactory result. 

Amendment put and a division taken with the following result -  

Ayes (13) 

Hon George Cash Hon Ray Halligan Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Barbara Scott  
Hon John Fischer Hon Barry House Hon Bill Stretch  
Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson  

Noes (14) 

Hon Kim Chance Hon N.D. Griffiths Hon J.A. Scott Hon Giz Watson 
Hon Robin Chapple Hon Dee Margetts Hon Christine Sharp Hon E.R.J. Dermer (Teller) 
Hon Graham Giffard Hon Louise Pratt Hon Tom Stephens  
Hon Jon Ford Hon Ljiljanna Ravlich Hon Ken Travers  

      

Pairs 

 Hon Paddy Embry Hon Kate Doust 
 Hon Alan Cadby  Hon Sue Ellery 
 Hon Robyn McSweeney  Hon Adele Farina 

Amendment thus negatived.  

Hon MURRAY CRIDDLE:  I put on the record my complete abhorrence of this proposed section.  It flies in the 
face of all the things I have been taught in life.  It will take morality and the potential for people to behave badly 
to the bottom of the barrel.   

Clause 36(4) put and a division taken with the following result - 
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Ayes (14) 

Hon Kim Chance Hon N.D. Griffiths Hon J.A. Scott Hon Giz Watson 
Hon Robin Chapple Hon Dee Margetts Hon Christine Sharp Hon E.R.J. Dermer (Teller) 
Hon Jon Ford Hon Louise Pratt Hon Tom Stephens  
Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ken Travers  

Noes (13) 

Hon George Cash Hon Ray Halligan Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Barbara Scott  
Hon John Fischer Hon Barry House Hon Bill Stretch  
Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson  

       

Pairs 

 Hon Kate Doust Hon Paddy Embry 
 Hon Sue Ellery Hon Alan Cadby 
 Hon Adele Farina Hon Robyn McSweeney 

Clause 36(4) thus passed.  

Clause 36, as amended, put and a division taken with the following result - 

Ayes (14) 

Hon Kim Chance Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp  
Hon Jon Ford Hon Louise Pratt Hon Ken Travers  

Noes (13) 

Hon George Cash Hon Ray Halligan Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Barbara Scott  
Hon John Fischer Hon Barry House Hon Bill Stretch  
Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson  

            

Pairs 

 Hon Tom Stephens Hon Robyn McSweeney 
 Hon Kate Doust Hon Alan Cadby 
 Hon Adele Farina Hon Paddy Embry 

Clause, as amended, thus passed. 

Clause 37:  Section 204A amended - 
Hon PETER FOSS:  This is one of those rare occasions on which we approve of the Government’s amendment.  
However, it is at odds with what we just voted on.  The amendment to section 204A will tighten the defence 
available for the prescribed offence.  The act will remain unchanged, but the defence will be made tougher.  
Currently, subsection (4) states -  

It is a defence to a charge under subsection (2) to prove the accused believed on reasonable grounds that 
the child was of or over the age of 16 years. 

The amended subsection would read -  

It is a defence to a charge under subsection (2) to prove the accused person -  
(a) believed on reasonable grounds that the child was of or over the age of 16 years; and  
(b) was not more than 3 years older than the child.   

A defendant must now prove two things: that he is not more than three years older than the child, and that the 
child is over the age of 16.  The offence for which we have tightened the defence is showing offensive material 
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to children under 16 years.  A tight defence and a penalty of five years jail will apply for the crime of showing 
offensive material.  On the other hand, a person who keeps a child on a premises for the purposes of being 
sodomised will receive only two years imprisonment.  The Government is imposing a tighter limitation on the 
defence to a crime for which a bigger penalty is applicable.  It seems to think that showing dirty pictures to a 
child will damage him more than being sodomised.  I am at a loss to understand why the maximum penalty for 
allowing children, possibly as young as 13 years, to be sodomised is two years, and the Government is not 
prepared to tighten the defence, when the penalty for showing offensive material will be five years 
imprisonment, and the defence will be tighter.  

Debate interrupted, pursuant to standing orders. 

[Continued on page 8320.] 

Sitting suspended from 3.45 to 4.00 pm 
 


